THIS RESOLUTION BECOMES ADOPTED BY THE
MAYOR AND COUNCIL .
CTIVE ON:_3-/7-00 |
T | FEB 1 4 2000

RESOLUTIONNO. /848

RELATING TO ADOPTION OF THE EL CON MALL DEVELOPMENT
AGREEMENT AND ESTABLISHING COMPLIANCE WITH RESOLUTION
18306, AND CONFORMING RESOLUTION 18306 TO THE EL CON
MALL DEVELOPMENT AGREEMENT.

-BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE
CITY TUCSON, ARIZONA AS FOLLOWS:
| WHEREAS, the City and the Owners have reached agreement on the
conditions, terms, restrictions and requirements for redevelopmenf of the El Con

Mall in a manner that provides mitigation of negative impacts to surrounding

areas and appropriate assurances for the development plans of the Owners;
WHEREAS, this agreemént is embodied in the El Con Development

Agreement attached hereto and is in the best interests of the City.
WHEREAS, the Development Agréement and adoption of conditions

. satisfied thé purpose, interest, and requirement of Resolution 18306.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COUNCIL

OF THE CITY OF TUCSON, ARIZQNA, AS FOLLOWS:

SECTION 1. The Mayor is authorized to execute the attached El Con

Development Agreement on behalf of the City of Tucson. |

SECTION 2. Resolution 183086 is readopted. All conditions, procedures,

and requirements of Resolution 18306 are fully satisfied by compliance with this



Resolution and Aany portion of Resolution 18306 which is inconsistent with the
Development Agreement'fs hereby amended to éoﬁfo‘rm to the Develbpment
Agreement.

SECTION 3. The various City officers and employees are authorized
and directed to perforfa all acts necessary or desirablé to give‘l effe;:t to this
resolution.

SECTION 4. WHEREAS, this resolution becomes effective thirty (30)
days after the date the resolution is adopted by the Mayor and Council, and is
available from the City Clerk. '

PASSED, ADOPTED AND APPROVED by vthe Mayor and Council of the

City of Tucson, Arizona, FEB 14 2008
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EL CON MALL DEVELOPMENT AGREEMENT

This Development Agreement (the “Agreement”) dated February 14,
2000, is entered into by and between ALLIED SERVICES, INC., a Utah corporation, as
general partner of Magna Investment & Development, Ltd., a Utah limited
partnership; SIERRA INVESTMENT COMPANY, an Arizona corporation; and K-GAM EL
ConN, L.L.C., an Arizona limited liability company (collectively, the “Owners"), and
the CITY OF TUCSON, an Arizona municipal corporation (the “City”).

RECITALS:

A. The Owners own the shopping center located at 3601 East Broadway
Boulevard, Tucson, Arizona, commonly known as the El Con Mall (the “Mall”),
legally described in Exhibit “A”. The Mall has been operating for over thirty-five
(35) years.

B. The Mall is presently undergoing major redevelopment (the
“Development”) which will enhance the commercial viability of the Mall and which,
when completed, will benefit the Mall and the City.

C. The Development may increase patronage at the Mall to levels equal
to or exceeding those when the Mall was originally completed. Resulting vehicular
traffic may impact traffic on Broadway Boulevard and Fifth Street.

D. The Mall had north access to and from Fifth Street on Jones
Boulevard, Dodge Boulevard and Palo Verde Boulevard. After concerns were raised
by area residents regarding the potential negative impacts of the proposed
redevelopment of the Mall, the Mayor and Council voted to close access to the Mall
from these three streets. At the request of neighborhood representatives, the City
encouraged, and agreed to participate in, further negotiations between the Owners
and area residents to reach a compromise solution.

E. After numerous meetings involving the El Encanto, El Conquistador-
Miramonte, El Montivideo and Colonia Solana neighborhoods and the Tamarack
Condominiums (the “Affected Neighborhoods™), individual residential owners, the
Owners, Mall tenants and City staff, the City adopted Resolution 18306 as a
statement of the City process for reaching a compromise. Neither the Affected
Neighborhoods nor the Owners fully agreed with Resolution 18306. Pursuant to the
process adopted in Resolution 18306, access from Jones and Palo Verde was closed
by the City.

F. The Owners subsequently withdrew from the process provided by
Resolution 18306 after the Mayor and Council directed City staff to prepare an
ordinance banning or limiting establishments of one-hundred-thousand square feet or

' 1
ATTACHMENT TO RESOLUTION NO.

MWLM/E! Con/devagmt020500d.final.doc¢
2/15/00 10:05 AM

CITY OF TUCSON CONTRACT NO. Q6L ™0



.~ greater. Pursuant to Resolution 18306, the Owners’ withdrawal triggered the City’s
action to close access to the Mall from Dodge. The Mall then filed an action in Pima
County Superior Court captioned Allied Services, Inc., et al. v..City of Tucson, et al.,
Case No. 334578 (the “Street Litigation™) seeking to establish its rights to access to
the three streets to the north. The Superior Court denied the Owners’ request for a
preliminary injunction to enjoin the City from closing the three streets and upheld the
City’s authority to close the access of the Mall to the three s:r‘e:ts to the north.

G. The City and the Owners are entering into this Agreement pursuant to
the provisions of A.R.S. § 9-500.05 to settle outstanding differences between the City
and the Owners, including the Street Litigation, and to facilitate the Development by
providing for, among other things: (i) the conditions, terms, restrictions and
. requirements for the Development of the Mall and access to and from the Mall; and
(i) other matters related to the Development of the Mall. The parties acknowledge
that nothing herein including, without limitation, this Agreement, the Plan or the
Conditions, shall be construed to be a rezoning of the Mall property.

H. The City and the Owners acknowledge that the Development of the
Mall pursuant to this Agreement will result in significant planning and economic
benefits to the City by: (i) requiring the Development of the Mall to be consistent
with the City’s general plan and the approved development plan for the Mall; (ii)
increasing tax and other revenues to the City based on improvements to be
constructed at the Mall; and (ii) creating employment opportunities through the
Development of the Mall and through new commercial uses to be located at the Mall.

L. The Parties acknowledge that while the continued access to Dodge and
the mitigation and improvements to Dodge are important considerations for this
Agreement, they also constitute satisfactory mutual consideration solely for Section 7
of this Agreement if that section is severed from this Agreement.

J. The Mayor and Council of the City have authorized the execution of
this Agreement by Resolution No. 18489, to which this Agreement is attached.

AGREEMENT:

, Now, therefore, in consideration of the promises and the mutual
obligations contained herein, the City and the Owners agree as follows:

Section 1.

Term.

This Agreement shall become effective upon its execution by all parties
and the taking of effect of a duly authorized resolution of the City’s Mayor and
Council (the “Date of Agreement”). The term of this Agreement shall commence
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